Conception and content of the Company Law

1. Concept of the Company Law
The model for RS Company Law is the Company Law of Republic of Serbia, which is based on the best models of modern national laws in the countries in the region as well as some European countries and American federal states (Delaware and Illinois), but also EU corporate law directives, 2001 European Company Statute, OECD 1998 Principles on Corporate Management, principles of the Company Law for Transition Economies (IECD), 2002 Report of the Company Law Expert Group on Company Law in Europe.  

RS Company Law contains a short part referring to regulated forms of companies (both partnerships and corporations), after which every organisational form is separately regulated with its specific institutes, which is useful for those which the Law addresses to, as they can learn everything about the characteristics of a particular organisational form through a set of such norms. 

Institutes which are mutual for all organisational forms of companies are presented in the same place, and it is about the institutes of a set of companies (status changes of mergers, acquisitions, division, separation and change of the legal form), transfer of high value assets, specific rights of non-agreeable shareholders and stakeholders, liquidation of companies, as well as penalty, transitional and final provisions.

The conception of the Law is designed and visible through the following principles which characterise the Law: harmonisation, completeness, importance of the target function to determine a concept, equality, being tripartite, compatibility, transparency, improvement of minority shareholders' rights, improvement of corporate management, contemporariness and sophistication of solutions and liberality.  

Principle of harmonisation Namely, the basic idea with these principles was for them to adjust to the relevant EU regulations but at the same time attention was paid to harmonising with current directions of changes in EU regulations, which is changing under the influence of modern business experience.  Given the fact that Republic of Srpska is a part of Bosnia and Herzegovina, which is a transition economy, the requirements which transition countries are faced with had to be taken into account, and therefore the Law accepts solutions defined in General Principles of Company Law for Transition Economies, drafted by a group of international OSCE experts.  
Principle of completeness Different solutions have been accepted by national legislations regarding the question whether all organisational forms of companies should be regulated by a single law or separately (different laws for partnerships and companies). For instance,  majority of European countries (France, Italy, Switzerland, Hungary, Japan, Serbia, Slovenia, Croatia, FYR Macedonia, Bulgaria, Poland, Czech Republic, Belgium) regulate all organisational form by a single law, but some countries (the USA, Great Britain, Germany, Austria) have different laws for different forms of organisation.  Our Company Law regulates all accepted forms of both partnerships and companies, which is the most rational solution in regard to facilitating the needs of those to which the Law refers and law-maker as well. 

The principle of importance of target function Company Law clearly determines a company as an organisation whose aim is to make profit and, apart from this goal, and if it is a public interest company, by way of exception its goal can also be to satisfy the needs of services users. Unlike companies, an institution has non-profit goals, which are to satisfy the needs of users of services and realisation of public interest. Therefore, the Company Law dismisses the criterion of business character when it comes to separating companies from institutions (unlike institutions, companies are profit-oriented organisations). 

Principle of equality According to the constitutional principle of equality and self-supportiveness of companies, Company Law constitutes the principle of equality of all organisational forms of companies, which ensures proprietary and managing component of property function regardless of the basis of the property. This principle is especially important in regard to possible business fields of certain companies. It is implied, but again in accordance with the equality criterion, that certain business can performed only by permission and through certain forms of companies, as this is the case with financial or insurance business. Taking this principle into account, the criterion has been accepted of separation of companies by the prevalence of partnership or capital elements, as opposed to property criterion.  

Principle of tripartite ownership Company Law accepts the modern understanding expressed in comparative regulations and business practice according to which a company belongs in term of interest not only to the shareholder but also to creditors and employees who have specific rights incorporated into management structure of the company. In a modern society, this concept moves from being tripartite into being multipartite, which apart from mentioned interests includes other interests such as the interests of clients and, in the end, the interests of the society in sociological sense, which is a concept also supported by OECD principles on corporate management. However, given the fact that the Law primarily regulates the position of capital, the regulation of position of work is, in the sense of tripartite concept, in the domain of the employment regulation. 

The principle of legal forms compatibility Company Law regulates four basic organisational forms, two of which belong to partnerships (partnerships and limited liability partnerships) and the other two are companies (corporations and limited liability companies). The Law is limited to these four organisational forms as they are universally accepted. The law maker has rightfully defined only four outlined legal forms of companies as universally accepted and, which is most important, correctly and carefully legally defined, which satisfies the need for communicating in the same business language with developed countries in the region, which, like we also do, mainly focuses on the outlined types of companies. It is the matter of specific needs to choose which of the regulated organisational forms will be accepted by the founder, where the choice is free but it needs to be mentioned that in our country, as in some other countries as well, a particular law prescribes the obligation that certain type of business can be performed only through certain organisational form, which has already been mentioned.

The principle of strengthening the institutions of responsibility Company Law pays big attention to this issue and establishes a principle of fiduciary obligation of the company bodies' membership and control bodies and shareholders, which is also a principle of loyalty to the company. In order to make this principle operational, the Law regulates a number of legal institutes, such as: false presentation of personal property as company's assets, material responsibility for personal decisions, term of office which depends on adoption of annual financial reports, the clause on illegal competition and prohibition of conflict of interest, independent members, different forms of transparency etc. 

The principle of transparency Transparency is put into operation by a number of company law legal institutes focused on comprehensive and fair informing of shareholders, company members and creditors, including the possibility of announcing the engagement of management and executives. Besides, an access to company's acts and documents is enabled, the obligation is introduced of storing into the register and disclosing financial reports, and some other legal institutes have been redesigned in terms of their content, such as: internal audit, audit, oversight board, management reports, independent directors, independent committees and boards, affiliated entities, control of the assembly's functions, engagement of an expert fiduciary, the prospect for securities issuing, oversight function of Securities Commission, oversight function of managing bodies, especially the court, entering certain data into the court register etc.  The principle of transparency is in the function of protection of shareholders, members, minor shareholders and members, creditors and third parties. 

The principle of improving minority shareholder's rights In order to improve the interest in investing with this kind of investors, their the so-called minority rights are improved in a way of  making them entitled to raising derivative legal procedures on behalf of the company, enabling a cumulative voting for members of the management, which ensures the election of 'their' member of the Board, giving them right to leave the company with the obligation of the company to purchase their shares at the market price, having the right to raise issues in shareholder's assembly sessions etc.

The principle of improving corporate management As to this, the Company Law enables a flexible management structure in small and medium-large companies which are basically managed by owners, and ensures the mechanisms of a constant and timely control of majority shareholders over the company management, in case of whom the management of the company is by rule separated from the ownership. The Law therefore gives the right to small and medium entities to have the option of choosing their management structure according to their needs, whereas large entities (public joint-stock companies) must observe imperative legal norms which ensure the control of shareholders over the management of the company and protects investors in shares.

The principle of contemporariness and sophistication of solutions In this Law, dispositive norms are predominant which give the freedom of choice for each specific situation regardless of which type of company is in question, except for public joint-stock company to a certain extent. The dispositive norms give the freedom of choice in relation to the solution prescribed by the norms. 

2 The content and basic institutes

The Law is divided into nine parts: 

The first part, which contains 47 articles, regulates many institutions not having been recognised by the previous Law. Besides, some of previously known institutions have been regulated in a new way: a company branch which can be founded by a local or foreign company, invalidity of registering the establishing of a company, memorandum of associations as a general act for all companies, the company name, the principle of loyalty of the company's bodies membership and a control member of a joint-stock company, the principle of settling litigations arising from this Law before the authorised courts and, in case of extra-judicial proceedings with fixed deadlines,  the Law enables, except for public joint-stock companies in case of which it is prohibited by the EEC Second Directive, that value assessment of non-monetary shares can be done by company founders in person, which facilitates the procedure of establishing a company, and the legal safety of third parties dealing with the company is not significantly endangered. 

The second part is the largest one, containing the total of 189 articles (48 - 337) regulating the legal status of all companies.

An approach if this Law is that partnerships are regulated by dispositive legal norms, which gives room to autonomous regulations, which is also done in comparative legislation. Company Law enables for internal relations between partners within a partnership or limited liability partnership to be defined differently, whereas external relations between partners in these partnerships and between the partnerships and third parties cannot be defined differently from the legal model of organisation as these are the imperative norms which define the issues of responsibility for liabilities, agency and transfer of a share to third parties. Legally, these companies do not have their bodies so that this work is done by the partners themselves.

The Law introduces many novelties in regulating both limited liability companies (LLC) and joint-stock companies.  The general characteristic of these regulations in terms of LLCs is flexibility, which enables the shareholders to adjust all the institutes in the company to their real needs, given the fact that this is a private company in question, which is in reality the commonest form of the company, and when it comes to joint-stock companies, especially public ones, the regulations are primarily that of imperative character, which protects investors' interest. Private joint-stock company is in its characteristics very similar to the limited liability company, the only difference being its capital expressed in shares and therefore this type of a company is regulated flexibly. 

The novelties in the Law regarding regulation of the status of corporations are as summarised below:

Firstly, the procedure of foundation and subscription into the register is facilitated (there is one memorandum of association instead of two, the evaluation of non-monetary investments can be performed by the founders of a LLC and private joint-stock company in person, the deadlines for legal proceedings of the registration are determined etc.) It is a special novelty that the memorandum of association must be drafted by a notary; otherwise the company could not be registered with the authorised court. 

Secondly, the Company Law, unlike the Corporate Law, makes a clear difference between private and public joint-stock companies, which is especially obvious in the foundation procedure during which the authorities of Securities Commission are emphasised for the need of protection of investors in public joint-stock companies shares, which is not the case with private joint-stock companies as there is no need for protecting public interest. 

Thirdly, the increase and decrease in capital stock of the LLC is regulated in a more flexible way, and as for the joint-stock company, it is done by imperative norms, which is necessary for the protection of interest of potential new investors in publicly quoted shares.  All transactions including decrease in capital stock of the company which are not driven by the need for covering company's losses through capital stock are subject to previous protection of rights of the company's creditors.  

Fourthly, the transparency  of public joint-stock companies' business is provided: Shareholders and creditors must stay informed on all issues which are relevant for their interests, including the announcement of engagement of the Board and management; the access to acts and documents of the company, registration and disclosure of financial reports of the company, as well as an appropriate design of legal institutes for protection of creditors and third parties, oversight board, the management's reports, independent directors, independent committees, affiliated entities, control function of shareholder's assembly, engagement of  the so-called independent auditor, expert fiduciary, prospect for issuing securities, enhanced control of Securities Commission, control function of management bodies and the court, entering certain data into the register and their availability etc.) 
Fifthly, corporate management - strengthening of flexible rules for management model in small and medium enterprises, improving the system of corporative management - the choice between the so-called bicameral system in France or Germany and  the so-called unicameral management system in the Anglo-Saxon version; strengthening control mechanisms over company managements and boards - it is a big question today whether boards of companies have a real control over shareholders (which seems to be more realistic), or whether shareholders are those who have the control over the managements and boards; strengthening the control function of shareholder's assembly, oversight board or auditing board, a minority shareholders' expert (expert fiduciary), strengthening the control function of the court and board, an adequate balancing of the quorum regulation and decision-making majority - from the point of view of decision-making  efficiency and protection of minority shareholders' rights; the exclusion of participation of representatives employed in boards of companies, together with regulation of other forms of participation in the Law on Employment and other employment regulations; redefining the obligations of boards and management, summoning the shareholders assembly by the court, obligatory summoning of the assembly, denial of assembly's decisions, a cumulative election of company's bodies, acts and information of the company, independent directors, identification of a real shareholder.

 Sixthly, it was necessary to define certain issues of rights and obligations of shareholders from the aspect of legal security of creditors in the Law itself, sometimes even as a subsidiary solution (which is applied if not agreed differently), and sometimes as an imperative solution, which is applied as the statutory one (for example, the issue of shareholders' right to deny the assembly's decisions, the issue of shareholder's rights towards other shareholders who do not perform their duties to the company, the issue of giving approval by shareholders who do not have interest in the given business for legal proceedings of the members of control bodies or shareholders, the issue of entities affiliated to shareholders and members of company bodies who have direct or indirect personal interest in doing business with the company, the issue of independent members of company bodies etc.)

Seventhly, the ownership and managing function in this Law are entirely defined according to the comparative regulations: the director and the Board are not two, but one single body, and in limited liability companies and joint-stock companies without public subscription of shares the Board is no longer obligatory (it can consist of just one person), the oversight board is also an optional body, except for the business fields (financial and public sector) prescribed by a specific law; the authority of corporate shareholder's assembly is increased etc.

 Eighthly, the issue of realisation of the control function is defined in this Law on a completely new basis: direct strengthening of shareholder's assembly jurisdictions i.e. shareholders, independent members of the Board, independent commissions, strengthening the institute of business transparency, external independent auditors, and the experts of minority (fiduciary experts).

In the third part (articles 338 to 356) this Law regulates the procedure of termination of solvent companies, which is, in principle, the matter of willingness of the company owner, with a certain control function of the authorised court, since RS Law on Bankruptcy regulates the termination of insolvent companies, whereas the existing Law on Liquidation Procedure regulates the so-called judicial liquidation. It should be mentioned that by the Company Law coming into force it will be necessary to correct the Law on Liquidation Procedure provisions in regard to the basis of commencing the liquidation procedure, given the fact that certain bases of commencing judicial and voluntary liquidation overlap.  Unlike the Corporate Law, which makes the distinction between shortened and regular procedure of a company liquidation, this Law does not recognise the shortened liquidation procedure. This procedure ensures the protection of creditors through several institutes. Besides, the responsibility of the liquidation manager is also defined. 

 In the fourth part (articles 353 to 367) the issue is regulated of affiliating companies through the capital and, on that basis, the management through the capital independently or in a combination with certain contractual form. This Law especially expands the regulations concerning the affiliation of companies through the capital, thus regulating the institutes of the majority share (having the negative attitude towards the so-called mutual shares in capital, which used to generate the so-called pyramidal capital structures in our country), the institutes of concern, holding, parent and subsidiary company, prescribing a number of protection norms for minority shareholders in subsidiary companies. This status law should not contain detailed regulations of contractual norms of companies' affiliation, since general rules of contractual rights are contained in the Law on Obligations.

 The fifth part (articles 368 to 432) relates to reorganisation of companies.  In the sense of this Law, the reorganisation of company consists of status changes (merging, acquisition, division, separation and combinations of these changes), as well as the change in legal form of the company, which makes it different from the reorganisation as defined in the Law on Bankruptcy. In this Company Law, the solution of these issues has been achieved by complete harmonisation with Third and Sixth EEC Directives.

The sixth part consists of two extensive articles (433 and 434) dealing with acquiring and possessing assets of high value.  In transition economies, the issue is especially sensitive of impairing company creditors through different non-market disposals of the company assets. Therefore, it is the rule that all these countries, which is now contained in this Law, regulate a specific procedure of high value disposal (the criterion of which is legally determined), which is aimed to protecting company creditors from non-market disposals by company boards and corporate control shareholders. 

The seventh part includes six articles (435 to 440) and regulates the protection of minority shareholders. Given the significance of these issues, the Company Law contains a separate section dealing with this issue, which makes an additional guaranty for its application. This issue also represents one of current issues of the trade companies' reform in EU countries as well. 

The eight part (article 411) deals with penalty provisions. This Law also regulates violations of business rules, prescribing penalties for companies and responsible persons, which is to secure observing business norms, act preventively and ensure legal security.  Criminal acts are not dealt with in this Law because it belongs to the field of the criminal law.

The ninth part (articles 442 to 446) consists of transitional and final provisions. Transitional and final provisions regulate the deadline for harmonisation of the current legal norms of companies with this Law, with the guarantee of the legal security of acquired rights, whereas the legal status of a public company is not regulated, as there are no specific laws on this type of companies (general or specific).
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